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1 N the first opinion, which I gave to 
Major Browne on the power of Courts Mar- 
tial to punish for Contempts, I assumed 
the 15th Article of the 16th Section of 
the Articles of War, as a sufficient legal 
grant of ome power; but contended, that 
it was not its intention to empower Inferior 
Officers to punish their Superior. In thus 
arguing, I grounded myself, first, on Prin- 
ciples of Military Subordination, recogniz- 
ed and confirmed by express Articles of War: 
Secondly, on the imagined absurdity, in the 
Case before me, of authorizing, by implica- 
tion, a Court to punish without Trial, and in 
a case wherein they were Parties, an Officer, 
whom, not being Parties, they were expressly 
incapacitated to zry; and lastly, on the in- 
A 
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conveniences, which I thought likely to re- 
Sult to the Service by empowering Subalterns 
tosuspend from Command, without the form 
of Trial, thefirst Officer in the Army ; under 
the sanction of a lau so loosely worded, as to 
be susceptible of any construction, and duc- 
tile to any extent of absurdity and injury, 
at the caprice of malice or at the wilfulness 
of undefined power. 


I must here observe, that where power 1s 
left undefined by the words of a law, only 
two events can take place; one of which is 
characteristic of adisorderly or tyrannical go- 
vernment ; the other of a free. The first 
1s, that the Officer appointed to execute this 
undefined authority, may force 1t to the 
utmost possible lengths; being excused on 
account of the want of clearness in the 
letter of his powers, and the Lawgiver tak- 
ing all the blame upon himself. The alter- 
native is, that, which takes place in a free 
country; where every law, conveying autho- 
rity or prescribing penalties, must necessarily | 
be defined. It is impossible, that a law of this 
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nature can be in force and not defined; for 
whenever any Statute is not perspicuous in 
the description of the powers, which it 
means to grant, or of the penalties, which 
it means to injoin, or of the crimes, which 
it means shall subject a person to such 
penalties, the Law or TE LAxp intro- 
duces maxims of natural justice and brings 
forward first principles, to explain the in- 
tentions and correct the inaccuracies of the 
Legislature, and where incautious words 
would convey too unrestrained a power 
that is, a power incompatible with general 
safety or with general conventence---1nstantly 
attaches a latent curb, which admits every 
benefit and prevents every oppress10n. And 
in those instances, where a Statute is wholly 
inexplicable, or, which is exactly tanta- 
mount, can receive no construction but 
what is incongruous with principles, it has 
no operation, or one very feeble, as the ne- 
cessity of the case may be, till the Legislature 
have, by a subsequent Act, explained it *. 


* I hope it will not be understood, that I deny the right 
of the Legislative Power, on principles of establisbed govern- 
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To instance the above remarks in the 
Article of War on which I am writing. 
The words, without a reference to princi- 


ples or known prior existing laws, in order 


ment, to enact any thing they please. I say only, that we 
will not suppose them to intend laws contrary to the spirit of 
justice, while we are at liberty to suppose otherwise. If they 
choose to speak plainly, there is no controverting their man- 
date, be it ever so absurd or unjust, without annihilating their 
power. | 


I must be indulged, with one remark, now I am on this 


topic, though it does not apply to the Case in question, either 
as argument or explanation. 


The utility of that Rule of Construction, which I have just 
mentioned 1n the text, as necessarily obtaining in a free coun- 
try, is, to prevent collusion between the Legislative and the 
Executive Powers; and collusion must, in tune, effect a union, 
or totally abolish the frame of government. This Rule, then, 

is a SOVEREIGN PREVENTIVE against corruption; which, when 
it takes place in the Legislature, to a greater degree than 


in the Executive Branch of Government, Montesquieu says, 


will destroy the Constitution of England. But this corrup- 
tion must commence, and ever has commenced, in every 
Country, in the Executive Branch; partly, through the torpor 
of Individuals, in silently yielding to its gradual encroach- 
ments; but chiefly, through the flood-gate of undefined Lars, 
While, therefore, the Courts of Law remain firm---while one 
Individual in a thousand is public spirited---(for'one example 
will go a great way) or until the Parliament and the Nation 
are universally mad---mad enough to suffer the enaction and 
enforcement of an express Law depriving them of à right--- 


the Legislative Power in England cannoT BECOME COR- 
Kurt. 


+ 
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to ascertain their meaning, would have au- 
thorized the Court to hang Major Browne, 
Why did the Members conclude, that they 
had no such power? Because, they conceiy- 
ed, it was not the intention of the King to 
| authorize capital punishments ; as they were 
aware of certain opposing principles, which 
existed in English Law. So Iconceived, that 
they could not punish a Field Officer, because 
it was inverting Subordination, which is a 
| principle in the Army and the essence of Dis- 
cipline; and because, it was acting under an 
implied law, to the subversion, both in equi- 
ty and in fact, of one that was express. 


My third reason, ab inconvenientid, I shall 
not say a word upon. I argued, on military 
principles; and one of the first Military Tri- 
bunals that ever sat, as well as the Army in 


general, are against me. It would not be- 


come me to maintain a doctrine against 
such authority. Besides, the King has ex- 
plained his own intentions that is, has de- 
fined them to be indefinite and that puts an 
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end to this question---a question, on which 
should not have said a word in this place, 
were it not lest I should be supposed to have 
given an opinion without any grounds. [I 
shall now proceed to a branch of the sub- 
ject, totally out of the verge of the Court's 
decis1on---viz. That no Court Martial is le- 
gally empowered to punish for Contempts. 


By the time I had finished writing my 
opinion for Major Browne in Antigua, it 
struck me, to look into the Mutiny Act 
and see, whether it were more explicit on the 
Subjeft of Contempts, than the Article of War; 
little suspecting, that hat gave no authority 
at all: My search produced the following 


observation, subjoined to the opinion I had 
given. | 


© I have also another objection to 
« this Article of War. The Mutiny Act 
itself gives no such power; neither do I 
„ think the Clause, which empowers 
« the King to form Articles of War, 
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te $gufficient to authorize what is here or- 
&« dained : So that, if I am right, this Ar- 
te ticle is merely a dictum of one Branch of 
e the Legislature ; overlooked, while it is 
“% not abused, and loosely worded, I am 
« apt to think, because intended no more 


« than in terrorem.” 


I have been old, that men of eminence in 
the profession of the Law, have said, 
that a Court Martial has undoubted power 


to punish for Contempts. As I know, it 
1s very easy for persons not versed in law, 


to misunderstand Lawyers, I pay very little 


attention to this piece of information. A 


Lawyer might, in conversation, on a cursory 
view of the Article of War, have given an 
opinion affirmatively; or he might have 
said inadvertently, that it was a power in- 
herent in a/! Courts to punish for Con- 
tempts. 


State the proposition more correctly, 
thus it is essential to the independence Courts 


of Justice to possess a power of suppressing, by a 
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Summary Act of their own, all Contempt —and 
we are at issue. I admit the position, in all 
it's extent. But who wishes to see a Court 
Martial who wishes to see a Court Eccle- 
siastical independent? Inperium in imperio, 
conveys every thing that is destructive in poli- 
cy; it is another name for tyranny and anarchy, 
But, perhaps, some one says, that he means, 
by independence in a Court, not a jurisdic- 
tion free from the superintendence of the 
Court of King's Bench, but only a power of 
compulsion, which must superinduce a sanc- 
tion, over their Suitors. Then he means a dis- 
tinction without a difference---he means, 
that the essence of independent power is in- 


herent, but not independent power itself. 


Observe, I am speaking of inherent, not of 
granted power. For the Act of Granting 1s 
an ensign of sovereignty; and he, who 
grants for cause, can resume for cause 
Pone; meum est, inquit. | 


But the position, thus explained, that is, the 
assertion, that al Courts in England possess 
a power inherent to punish for Contempts, 
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is as false in fact as it is absurd in theory. 
It is false am speaking of common ex- 
perience and knowledge with respect to 
Courts Martial, and false with respect to 
every other Court, from which an analogy 
can be drawn. First, it is false, with re- 
spect to Courts Martial, because there 1s 
an Article of War to supply the deficiency. 
Secondly, it is false with respect to Ec- 
cles iastical Courts, because they are obliged 
to supply their imbecility with the strength 
of the Common Law; and thirdly, it is 
false with respect to the Civil Law Courts, 
because they exercise the power of punishing 
for Contempts, through sufferance of the 
Common Law, as forming with it drv:5um im- 
perium; and, though not related by nature, yet 
have they been long united and incorporated *. 


Perhaps, in some descents back, they were even related; 
and though, with the departure of the Romans from Britain, 
the acquaintance was suspended, there may have remained 
in each a disposition to a re- union. But there is no occasion 
for this scheme of genealogy. The Roman Laws were re- 
lated to all the World: They were the dictates of natural 
Justice, and the result of impartial reason. Accordingly all 
the World received and acknowledged them; not because the 
several nations had been subject to Rome, but because they 
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Mr. Blackstone says, The punishing of 
« Contempts by Attachment has been used 


« immemorially by the Superior Courts.” 


Again he says - A power in the Supreme 
Courts to suppress Contempts by an im- 
« mediate attachment of the Offender, re- 
e sults from the first principles of Justice, 
« and must be an inseparable attendant 
* upon every Superior Tribunal.” Thus 


he speaks, when treating of the Superior 


Courts; let us hear what he says, when 
speaking of the Inferior. © Heavy as the 
penalty of excommunication is, considered 
in a serious light, there are, notwithstand- 
« ing, many obstinate or profligate men, 
*« who would despise the brutum fulmen of 
« mere Ecclesiastical censures.”---* The 
© ComMonLaw,therefore, compassionately 
&« Steps in to the aid of the Ecclesiastical juris- 
« diction, and kindly /ends a supporting 


were subject to Reason Nen ratione imperii, sed rationis im- 
perio. | 

ls it too presuming to hint a suspicion, that Mr. Black- 
stone is not quite correct in his theory of the progress — 
establishment of the Civil Law in England? 


* Vol. 4. 283. + Ib. 286, 
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« hand to an otherwise 7ottering authority.“ 
By Stat. 27. Hen. VIII. c. 20. and 32. Hen. 
VIII. c. 7. it is enacted, that Upon com- 
« plaint of any contempt or misbehaviour 
to the Ecclesiastical Judge, by the de- 
« fendant in any Suit for tythes, any Privy 
* Counsellor or any two Justices of the Peace, 
C may commit the Party to Prion,” &c. Of 
the Admiralty Courts he says“ They may 
7 also fine and imprison for a Contempt in 
« the face of the Court. And all this is 
supported by immemorial usage; — (not by 
the first principles of Justice) grounded 
« on the necessity of supporting a jurisdic- 
« tion so extensive, though oPOST TE To 
{© THE USUAL DOCTRINES OF THE COMMON 
« Law. || 


These Authorities, I think, amply suf- 
ficient to establish the matter of fact. Is a 
reason demanded? In England, there are 
not twenty Supremes, but one Supreme. 
A Supreme Court vindicates it's own cause, 

because there is none greater from whom to 


* Vol. 3. 101. + Id. 102, 3. | Vol, 3. 109. 
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demand redress : it maintains the dignity 
of justice, because it is Justice 1tself---the 
Justice of the Nation embodied; it presides, 
because it is the fountain. This Supremacy 
and Superiority of the head extends itself 
throughout all the parts: the meanest Of- 
ficer of the Common Law, a private Indi- 
vidual, (for he, when occasion calls, is an 
Officer of the Law) is superior to the first 
Judge of a limited Tribunal. The Com- 
mon Law pervades, animates and exalts, 
every branch and Member of Society. It is 
present in all, perfect in all and powerful in 
all. It, therefore, cannot suffer the slightest 
infringement of it's rights, in the most in- 
significant Member, without having the 
power and will to vindicate it's authority 
and it's safety. Personal Liberty is our first 
right, as being the mean of enjoying every 
other. The Common Law will not suffer 
this privilege, nor any other, to be taken 
away from even a delinquent, by any power 
distinct from her's; because to allow a power 
distinct, would be to allow a power inde- 
pendent; and to allow a power independent, 
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would be to destroy her existence. She will 
be her own Avenger, and is always ready 
to be so. If, through the medium of a 
Statute, she constitute a Court, with power 
to put to death a Criminal of such a de- 
scription, but give that Court no power 
to compel a Witness's appearance, she says, 
« Hitherto shalt thou go and no farther.” 
« As I forbid your encroachments on one 
hand, not allowing you to be a proper 
judge of the extent or qualifications of your 
« own jurisdiction; so, on the other, I, and 
only, will support you, in the exertion of 
those authorities which I have given you.” 
The same hand which gave existence, must 
be resorted to for support; the discre- 
tion which imparted powers, must regu- 
late and describe them. If any person 
disturb the Proceedings of a Court Mar- 
tial, the Court have a remedy at hand in 
a Constable: each individual Officer has the 
remedy in himself, as a branch of the Law. 
If the offence do not amount to a breach of 
the Peace, the Court may procure an Arrest 
from a Senior Officer; and if the crime be 
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gross, they may try him and break him, for 
e acting unlike an Officer and a Gentleman; 
but I do maintain, that they cannot, and 
they should not, touch the skirt of his coat 
without trial. It is an assault and false 
imprisonment, if they do. 


The King's permission cannot justify 
them. The King cannot impart a power, 
which he has not himself. He may con- 
stitute new Courts of Justice; but they must 
be conformed to the Common Law, must 
follow the beaten track. If a Statute con- 
stitute a Court, and give it powers and di- 
rections declined from the Common Law, 
it must obey those directions, and not per- 
vert them by the reception of any subsequent 
impulse. If the direction be once altered, 
the motion must be stopped, or the system 
will be deranged. 


It is obvious, from what I have just 
remarked, that a Court Martial, instead of 
having more claims to latitude of jurisdic- 
tion than other Inferior Courts, has fewer. 
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The Article of War, whereby an Officer may 
be cashiered for ungentleman-like behaviour, 
and the known regulations and established 
subordination of the Army, render all ex- 
traordinary powers superfluous, and the un- 
necessary seizure of those powers, suspici- 
ous and dangerous and criminal. But are 
all the reasons, why a Court Martial should 
not exercise, nor be invested with, these 
powers, of a negative nature? No. Youth--- 

Warmth---Familiar Intercourse with the 
Parties Consequent Prejudices---The Ha- 
bits of a Military Profession -Total unac- 
quaintance with judicial exercises or func- 
tions Self Interest, from Pesprit du corps 
and a Spirit of Independence of the Civil Power 
---form (and I have not put them half so 
Strong as I might) a most malignant con- 
junction of evil influences some of which 
separately, often all combinedly, must in- 
jure, but cannot, in possibility, benefit. I 
state my conviction moderately and temper- 
ately, when I say, that if the Barristers were 
to attend Westminster Hall, with Swords, 
occasionally to be recurred to, it would induce 

g B 


„ 


no more danger to the Constitution, than 
the trusting a Court Martial with power of 
fine and imprisonment: When we add to 
be exercised without trial; without Appeal, 
but to the King in proprid per und. and this, 
not as a claim of Justice, but as a petition 
of grace ;---and without authority from Par- 
liament the evil magnifies far beyond the fo- 
cus of any glass, with which I can view it, 
and dilates to immensity. In the very in- 
Stance before us, have we not seen -(it 
is not passion, but a deliberate duty, which 
impels me to say it) — a tender reprimand, 
the only punishment of a series of criminali- 
ty, coming under that description, which Rea- 


son and the Constitution rank, as the most 


deeply flagitious offence against Public Jus- 
tice, and exhibiting this most atrocious 


species in the most atrocious forms; 


such as would have drawn, from the vin- 


dicative Majesty of the Court of King's 
Bench, one of the most lasting imprison- 


ments, and one of the heaviest fines, known 
to have been inflicted since Magna Charts 
has established among us, or since subse— 
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quent revolutions have farther explained 


and secured in their exercise the genuine 
principles of Justice? 


As I have supposed myself asked, how 
order is to be maintained at a Court Martial, 
without they exercise the power in dispute, 
and as J have answered the question, permit 
me, in my turn, to ask how order is to be 
maintained with it, if it proceed no far- 
ther than Arrest? For J do not apprehend, 
that an Arrest, with liberty to remain in 
Court, either ties the hands or silences the 
tongue. Or if the power be capable of more 
extension, where is it to stop? I do main- 
tain, that there was no express restriction in 
the Mutiny Act to prevent the Court Martial 
in Antigua from sentencing Major Browne to 
death, and that the words of the 15th Article 
of the 16th Section of the Articles of War, 
are as full and as sufficient to warrant 
Death as Arrest. But the Mutiny Act does 
not empower, therefore, it forbids, both the 
one and the other. The Arrest of the 


Court was, N the commencement of 


| 
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a State of War, and Major Browne would 
have been JUSTIFIED INV ANY RESISTANCE. 
I mean any Species, not any quantity; for this 
must be proportioned to the compounded 
degrees of past violence, present restraint 
and future danger. 


Then we find, that this power, 80 pom- 
pously claimed, is either futile or fatal. In 

the first stage only it is futile ; in the second 
and every subsequent, fatal. Nay, it is as 
fatal, and that in every stage, to the disci- 
pline of the Army as it is to the liberty of 
the subject. It is as inimical to it's own 
Party as to the safety of the State; as de- 
structive of the Cause it is meant to promote, 
as of that, with which it is in open hostility. 
For military Order exists in a series of Sub- 
ordination; and in Subordination, rank and 
command are synonimous. These cannot, 
for a moment, be encroached upon, without 
being disordered; and, if disordered, the 
system must be shattered, and the powers 
of government be inverted. Then, is 
there any other Authority at hand to re- 
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medy this disorder, and, with power para- 
mount, to replace the disjointed parts, re- 
invest them with their proper functions 
derived from their situations and existing 
but in them) and re-harmonize the whole? 
No! There is a power to destroy, but none 
to restore. The Being of a day steps in--- 
spreads havoc and destruction round 
then retires into non-entity. If there were 
no other reason, why a Court Martial should - 
not be vested with authority to inflict 
summary punishment for Contempts, the 
Shortness of their existence would be suf- 
ficient, and the little responsibility, in con- 
Sequence, annexed to their situation. 


Lastly---The reason and the only rea- 
son, why the Power of suppressing Con- 
tempts by summary punishment is said to 
be essential to Supreme Courts, is Necessity--- 
because they can recur to no Superior, and 
the ne plus ullra of Justice must reside some- 
where. This Power, then, is an Ensign of 
Supertority, a character of SovEREIGNTY, 
ingle in it's nature, and incapable of being 
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Shared or imparted. Other Courts, there- 
fore, cannot claim to exercise it, without 
usurping to themselves this sovereignty, 
by alleging this necessity; and consequently 
the ground on which these claim, must mi- 
litate against the ground, namely of Sove- 
reignty, on which those claim, and so de- 
stroy and null the principles on which it is 
said to be inherent in Sur REAR CouRTs. 


W. GILBERT. 


Loxpox, 
February 13th, 1788. 


The FiFTEENTH Article of the SIXTEENTH 
Section of the Articles of War. 


No person whatsoever Hall use menacing 
*© words, signs or gestures, in the presence of 
« Court Martial then sitting, er Hall cause 
any disorder or riot, 59 as to disturb their 
* Proccedings, on the penalty of being punished 
„at the discretion of the said Court 
« Martial.” 
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